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Supreme Court, Appellate Division, Second De-
partment, New Y ork.
Llewlyn SMITH, et al., Plaintiffs,
V.

AJCONTRACTING COMPANY, INC., et a., De-
fendants and Third-Party Plaintiffs-Appellants,
and
Neighborhood Partnership Housing Devel opment
Fund Company, Inc., et al., Defendants;

L & L Painting Co., Inc., Third-Party Defendant-
Respondent, et al., Third-Party Defendant
(and another Third-Party action).

Nov. 13, 2000.

Employee of painting subcontractor brought suit
against general contractor, premises owner, and
managing agent, seeking to recover for injuries sus-
tained in workplace accident, and defendants asser-
ted third-party claims against subcontractor. The
Supreme Court, Kings County, Rappaport, J., gran-
ted summary judgment to subcontractor dismissing
third-party claims. Defendants appealed. The Su-
preme Court, Appellate Division, held that: (1) ap-
peal was not rendered academic by settlement dur-
ing its pendency which resolved most claims and
cross-claims, and (2) fact issue as to whether con-
tract requiring subcontractor to procure insurance
for defendants existed at time of accident precluded
summary judgment on breach of contract claim.

Reversed.
West Headnotes
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and denied in part painting subcontractor's motion
for summary judgment dismissing third-party
claims asserted against it by general contractor,
premises owner, and managing agent, after they
were sued by employee of subcontractor for injuries
sustained, was not rendered academic by fact that
parties settled most claims and cross-claims while
appeal was pending, where written stipulation of
settlement contained agreement that third-party
breach of contract claim against subcontractor
would survive settlement.

[2] Stipulations 363 €=217(1)

363 Stipulations
363k15 Conclusiveness and Effect
363k17 Persons Concluded
363k17(1) k. In General. Most Cited
Cases
A stipulation is not binding on a party that did not
sign or ratify the stipulation.

[3] Judgment 228 €~-181(19)

228 Judgment
228V On Motion or Summary Proceeding
228k181 Grounds for Summary Judgment
228k181(15) Particular Cases

228k181(19) k. Contract Casesin Gen-
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Genuine issue of material fact as to whether agree-

ment requiring painting subcontractor to procure in-

surance in favor of general contractor, and premises

owner and managing agent, was in existence on

date when employee of subcontractor sustained in-

juries, precluded summary judgment on breach of

contract claims asserted against subcontractor.
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agreement with general contractor, premises owner,
and managing agent until after accident in which
employee of subcontractor was injured did not con-
stitute absolute bar to finding that, before work was
commenced, subcontractor had entered into agree-
ment requiring it to provide insurance naming con-
tractor, owner, and agent as additional insureds.

**77 Quirk and Bakalor, P.C., New York, N.Y. (
Timothy J. Keane and Anne E. Pettit of counsel),
for defendants third-party plaintiffs-appellants.

Ohrenstein & Brown, LLP, New York, N.Y. (Ben-
nett R. Katz and Theresa Brennan Murphy of coun-
sel), for third-party defendant-respondent.

DAVID S. RITTER, JP., ANITA R. FLORIO,
HOWARD MILLER and SANDRA J. FEUER-
STEIN, JJ.

**78 MEMORANDUM BY THE COURT.

*305 In an action to recover damages for personal
injuries, etc., the defendants third-party plaintiffs
appeal, as limited by their notice of appeal and
brief, from so much of an order of the Supreme
Court, Kings County (Rappaport, J.), dated July 8,
1999, as granted that branch of the motion of the
third-party defendant L & L Painting Co., Inc.,
which was for summary judgment dismissing their
third-party claims sounding in breach of contract
for failure to procure insurance.

ORDERED that the order is reversed insofar as ap-
pealed from, on the law, with costs, and the afore-
mentioned branch of the motion is denied.

The injured plaintiff Llewlyn Smith was employed
by L & L Painting Co., Inc. (hereinafter L & L) asa
painter on a construction project located at 625 At-
lantic Avenue in Brooklyn (hereinafter the project).
L & L was the painting subcontractor on the
project. On October 14, 1996, while Llewlyn was
performing his duties as a painter, he was injured
when he stepped into an uncovered hole at the base
of an escalator.
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Llewlyn and his wife subsequently commenced this
action against, among others, the appellants AJ
Contracting Company,*306 Inc. (hereinafter AJ),
Atlantic Center Fort Greene, LP, and Atlantic Cen-
ter Fort Greene, Inc., the general contractor, man-
aging agent, and owner of the premises, respect-
ively. Thereafter, the appellants commenced a
third-party action against, among others, L & L, as-
serting claims for contractual and common-law in-
demnification and/or contribution, as well as to re-
cover damages for breach of contract for failing to
procure insurance.

L & L moved for summary judgment on all third-
party claims asserted against it on the grounds that
the claims were barred either by Workers' Com-
pensation Law § 11 or because there was no con-
tract in existence prior to the date of the accident.
The Supreme Court denied that branch of the mo-
tion which sought to dismiss the claim for contrac-
tual indemnification, but granted those branches of
the motion which sought dismissal of the claims for
common-law indemnification and breach of con-
tract to procure insurance.

Prior to the argument of this appeal, the parties
settled most of the claims and cross claims. On
November 10, 1999, they placed a stipulation of
settlement on the record in open court. That stipula-
tion expressly excepted the appellants' breach of
contract claim. Thereafter, the plaintiffs counsel
prepared a written stipulation of settlement. The
written stipulation purports to settle all claims and
cross claims but failed to reserve the appellants
right to continue their claim against L & L. This
stipulation was signed only by the plaintiff. Based
upon the written stipulation, L & L has moved be-
fore this court to dismiss the appeal as academic.
We reverse the Supreme Court's determination in-
sofar as appealed from and, in the accompanying
decision and order on motion, deny the motion now
pending before this court.

[1][2] In light of the stipulation entered into in open
court, whereby the parties agreed that the appel-
lants' breach of contract claim would survive the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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settlement of all other claims in the action, this ap-
peal has not been rendered academic. It is clear that
the parties did not intend that any written stipula-
tion would override the terms of the stipulation
made on the record. In any event, the stipulation is
not binding on the appellants since it was not
signed or ratified by them.

[3] The proof submitted to the Supreme Court
shows that the parties finalized the extent of the
work to be performed by L & L by way of aformal
written agreement dated October 29, 1996, which
was after the accident had taken place. By October
29, L & L had aready completed close to two-
thirds of its work on the project, and had also re-
guested payment for it.

**79 *307 The fact that the formal written agree-
ment had not been signed until October 29, 1996, is
not dispositive of the issue of the obligation of L &
L to procure insurance. The relationship between
the parties commenced with the invitation to bid by
AJ dated June 28, 1996, and senttoL & L. Thein-
vitation to bid specified the work to be performed,
and contained attachments, including attachment E,
which obligated L & L to procure insurance in fa-
vor of the appellants. L & L submitted an offer to
perform the work for $328,000 by letter dated
September 13, 1996. Ultimately, it agreed to per-
form the work for $320,000.

While L & L thereafter immediately commenced
work prior to signing a written agreement, various
other writings signed on its behalf were sub-
seguently exchanged with the appellants. One such
document, an undated “Blanket Purchase Order
Agreement”, also contained a provision concerning
the procurement of insurance. Another such docu-
ment was a “Partial Waiver of Lien and Release of
Claims’, dated October 7, 1996, which aso con-
tained an indemnification provision. Thus, the
proof shows, at the least, a factual question as to
the existence of an agreement requiring L & L to
procure insurance in favor of the appellants.

[4] Contrary to the contention of L & L, Workers
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Compensation Law 8 11, as amended by L.1996,
ch. 635, § 2, does not require the dismissal of the
appellants' claim (see, Santos v. Floral Park Lodge
of Free & Accepted Masons [No. 1016], 261
A.D.2d 526, 690 N.Y.S.2d 634). Further, the failure
to formalize the parties' agreement by a writing un-
til October 29, 1996, after the accident, does not
constitute an absolute bar to a finding at trial that
before L & L commenced its work, it had entered
into a binding agreement with the appellants requir-
ing it to, inter alia, procure insurance naming the
appellants as insureds (see, Matter of Municipal
Consultants & Publishers v. Town of Ramapo, 47
N.Y.2d 144, 417 N.Y.S.2d 218, 390 N.E.2d 1143;
Conopco, Inc. v. Wathne, Ltd., 190 A.D.2d 587,
593 N.Y.S.2d 787; Evolution Online Systems, Inc.
v. Koninklijke Nederland N.V., 41 F.Supp.2d 447
(S.D.N.Y.)). Therefore, summary judgment should
have been denied (see generally, Alvarez v. Pro-
spect Hosp., 68 N.Y.2d 320, 508 N.Y.S.2d 923, 501
N.E.2d 572; Rotuba Extruders v. Ceppos, 46
N.Y.2d 223, 413 N.Y.S.2d 141, 385 N.E.2d 1068).

N.Y.A.D. 2 Dept.,2000.

Smith v. AJ Contracting Co., Inc.

277 A.D.2d 305, 716 N.Y.S.2d 77, 2000 N.Y. Slip
Op. 10030
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lants, v. NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA, Defend-
ant-Respondent., 2006 WL 4593067, * 4593067+ (Appellate Brief) (N.Y.A.D. 1 Dept. Aug 03,
2006) Brief for Plaintiffs-Appellants (NO. 9434) * *

11 James MAES, Plaintiff-Appellant-Cross-Respondent, v. 408 W. 39 LLC, Defendant, VISTA ME-
DIA GROUP OF NEW YORK, INC., VistaMedia Group, Inc., Vista Multi Media, Inc. and Vista
Outdoor Advertising, Inc. (N.Y.), Defendants-Respondents-Cross-Appellants, VISTA MEDIA
GROUP OF NEW YORK, INC,, Vistat Media Group, Inc., VistaMulti Media, Inc. and Vista
Outdoor Advertising, Inc. (N.Y.), Third-Party Plaintiffs-Appellants, v. AMA HOLDINGS, INC.
and Ama, 2005 WL 5465287, *5465287+ (Appellate Brief) (N.Y.A.D. 1 Dept. Aug 08, 2005)
Brief for Defendants-Respondents-Cross-Appellants (NO. 07084) * *

12 George TEMMEL and Joanne Temmel, Plaintiffs, v. 1515 BROADWAY ASSOCIATES, L.P. (A
Delaware Limited Partnership) f/k/a Tishman Speyer-Equitable Astor Limited Partnership, and
Viacom, Inc., Defendants. VIACOM, INC., Third-Party Plaintiff-Appellant, v. WILLIAMS
TELECOMMUNICATIONS SYSTEMS, INC., Third-Party Defendant-Respondent., 2004 WL
5358232, *5358232+ (Appellate Brief) (N.Y.A.D. 1 Dept. Aug 10, 2004) Brief for Third-Party
Defendant-Respondent (NO. 4258) * * *

13 George TEMMEL and Joanne Temmel, Plaintiffs-Respondents, v. 1515 BROADWAY ASSO-
CIATES, L.P. (A Delaware Limited Partnership) f/k/a Tishman Speyer-Equitable Astor Limited
Partnership, Defendant, VIACOM, INC., Defendant-Appellant. VIACOM, INC., Third-Party
Plaintiff-Appellant, v. WILLIAMS TELECOMMUNICATIONS SYSTEMS, INC., Third-Party
Defendant-Respondent., 2004 WL 5358231, *5358231+ (Appellate Brief) (N.Y.A.D. 1 Dept. Jun
25, 2004) Brief of Defendant/T hird-Party Plaintiff-Appellant (NO. 4258) * *

14 LOUIS DREYFUS ENERGY CORP. and Louis Dreyfus Corporation, Plaintiffs-Respondents, v.
MG REFINING AND MARKETING, INC. and MG Holdings North America, Inc. f/k/a
Metallgesellschaft Capital Corp., Defendants-Appellants., 2003 WL 25564331, * 25564331+

(Appellate Brief) (N.Y.A.D. 1 Dept. Dec 09, 2003) Brief for Plaintiffs-Respondents (NO. 2847)
k&

15 Peter F. GAITO ARCHITECTURE, LLC d/b/a Peter F. Gaito and Associates, Plaintiff-Appel-
lant, v. SMONE DEVELOPMENT CORP, Defendant-Respondent., 2007 WL 4703122,
*4703122+ (Appellate Brief) (N.Y.A.D. 2 Dept. Mar 10, 2007) Brief for Defendant-Respond-
ent Simone Development Corp (NO. 2006-10627) * * HN: 3 (N.Y.S.2d)

16 Peter F. Gaito ARCHITECTURE, LLC d/b/a Peter F. Gaito and Associates, Plaintiff-Appellant,
v. SSIMONE DEVELOPMENT CORP., Defendant-Respondent., 2007 WL 4703121, *4703121+
(Appellate Brief) (N.Y.A.D. 2 Dept. Mar 06, 2007) Brief for Plaintiff-Appellant (NO.
2006-10627) " ** HN: 4 (N.Y.S.2d)

17 Georgios LEODIS, Plaintiff-Respondent-Respondent, v. .M. DENNIS CONSTRUCTION INC.
and New Y ork Institute of Technology, Inc., Defendants-Appellants-Respondents, Best Demoli-
tion & Cleaning, Defendant-Respondent-Appellant, Thomas Hartman a/k/a Tommy Hartman a/
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k/a Thomas P. Hartmann, Defendant-Respondent-Respondent., 2003 WL 23322483, * 23322483
(Appellate Brief) (N.Y.A.D. 2 Dept. Jul 29, 2003) Reply Brief for Defendant-Respond-
ent-Appellant * HN: 4 (N.Y.S.2d)

18 SCHINDLER ELEVATOR CORPORATION, Plaintiff-Respondent, v. EKLECCO, Defendant-
Appellant., 2003 WL 23317997, * 23317997+ (Appellate Brief) (N.Y.A.D. 2 Dept. Feb 03, 2003)
Brief for Plaintiff-Respondent ** HN: 1 (N.Y.S.2d)

19 Remzi BALANCA, Plaintiff, v. M. FOSCHI & SONS, INC., Defendant. M. Foschi & Sons, Inc.,
Third-Party Plaintiff-Respondent, v. Benjamin Roofing, Inc., Third-Party Defendant-Appellant.,
2003 WL 23335919, * 23335919 (Appellate Brief) (N.Y.A.D. 2 Dept. Jan 21, 2003) Brief of De-
fendant/T hird-Party Plaintiff-Responde M. Foschi & Sons, Inc. *

20 Pavel VOLIS and Larisa Volis, Plaintiffs, v. 801 SEVENTH AVENUE, INC., Sheraton Center
Hotel and Structure Tone, Inc., Defendants. 801 Seventh Avenue, Inc., Sheraton Center Hotel
and Structure Tone, Inc., Third-Party Plaintiffs-Respondents, v. Hudson Shatz Painting Com-
pany, Inc., Third-Party Defendant-Appellant. 801 Seventh Avenue, Inc., Sheraton Center Hotel
and Structure Tone, Inc., Third-Party Plaintiffs, v. Regional Scaffolding &, 2002 WL 32723973,
*32723973+ (Appellate Brief) (N.Y.A.D. 2 Dept. Feb 19, 2002) Brief for Third-Party Defend-
ant-Appellant (NO. 2001-07716) * * HN: 3,4 (N.Y.S.2d)

21 CONGREGATION GATES OF PRAY ER OF FAR ROCKAWAY,, INC., aso known as Con-
gregation Shaaray Tefila, Petitioner-Appellant, v. THE CITY OF NEW YORK, Alan G. Hevesi,
as Comptroller, Andrew, S. Eristoff, as Commissioner of Finance, and J.E. Robert & Co., Inc.,
Respondents-Respondents., 2002 WL 32713330, * 32713330+ (Appellate Brief) (N.Y.A.D. 2
Dept. Jan 28, 2002) Breif for City of New York (NO. 2001-05592) * * HN: 1,2 (N.Y.S.2d)

22 David JORDAN, Plaintiff-Respondent, v. BLUE CIRCLE ATLANTIC, INC. and J.R. Hall, Inc.,
Defendants-Respondents-Appellants. BLUE CIRCLE CEMENT, INC., Third-Party Plaintiff-
Respondent-Appellant, v. LVR INSTALLATIONS, INC., Third-Party Defendant-Appel-
lant-Respondent. J.R. HALL, INC., Third-Party Plaintiff-Respondent-Appellant, v. FLACH IN-
DUSTRIES, INC., Third-Party Defendant-Respondent-Appellant, LVR, INC., Third-Party, 2003
WL 25691069, * 25691069+ (Appellate Brief) (N.Y.A.D. 3 Dept. Feb 19, 2003) Brief of Third-
Party Defendants-Appellants-Respondents, LVR Installations, Inc. and LVR, Inc. (NO.
93107) * * HN: 4 (N.Y.S.2d)

Trial Court Documents (U.S.A.)

Trial Motions, Memoranda and Affidavits

23 Joseph CINQUEMANI and Marie Cinguemani, Plaintiffs, v. OLD SLIP ASSOCIATES, LP.,
Paramount Group, Inc., Turner Construction, Lucent Technologies, Inc., and Belt Painting Corp.,
Defendants., 2005 WL 6089975, *6089975 (Trial Motion, Memorandum and Affidavit)
(N.Y.Sup. Mar 08, 2005) Belt Painting's Affirmation in Opposition to Co-Defendants M o-
tions for Summary Judgment on Cross Claims and in Further Support of Belt Painting's
Motions for Summary Judgment (NO. 43371/98) * *

24 RECORD ACCESS CORPORATION, Plaintiff, v. GOTHELF.NET, INC. and Mark Gothelf, De-
fendants., 2004 WL 3769495, *3769495 (Trial Motion, Memorandum and Affidavit) (N.Y.Sup.
Jan 26, 2004) Memorandum of Law in Opposition to Motion to Dismiss Complaint and in
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Support of Application Pursuant to CPLR 3211(e) (NO. INDEX602057/03) *

25 George TEMMEL and Joanne Temmel, Plaintiffs, v. 1515 BROADWAY ASSOCIATES, L.P. (a
Delaware Limited Partnership) f/k/a Tishman Speyer-Equitable Astor Limited Partnership and
Viacom, Inc., Defendants. Viacom, Inc., Third-Party Plaintiff, v. Williams Telecommunications
Systems, Inc., Third-Party Defendant., 2003 WL 25582582, * 25582582+ (Trial Motion, Memor-
andum and Affidavit) (N.Y.Sup. Jun 12, 2003) Affirmation in Opposition to Third-Party De-
fendant Viacom's Motion to Reargue and in Further Support of Entry of Judgment Dis-
missing Third-Party Complaint (NO. 122132/97) * *

26 George TEMMEL and Joanne Temmel, Plaintiffs, v. 1515 BROADWAY ASSOCIATES, L.P. (a
Delaware Limited Partnership) F/K/A Tishman Speyer-Equitable Astor Limited Partnership and
Viacom, Inc., Defendants. Viacom, Inc., Third-Party Plaintiff, v. Williams Telecommunications
Systems, Inc., Third-Party Defendant., 2003 WL 25582581, * 25582581 (Trial Motion, Memor-
andum and Affidavit) (N.Y.Sup. Jun 04, 2003) Affirmation in Support of Motion to Reargue
and Vacate (NO. 122132/97, 590340/99) * *

27 Frank PORTELLI, Plaintiff, v. TRUMP EMPIRE STATE PARTNERS and Morbine Helmsley
Spear Corp., Defendants. Trump Empire State Partners and Morbine Helmsley Spear Corp.,
Third-Party Plaintiffs, v. Clay Drywall, Third-Party Defendant., 2003 WL 25582618, * 25582618
(Trial Motion, Memorandum and Affidavit) (N.Y.Sup. Apr 22, 2003) Opposition to Cross M o-
tion (NO. 122887/99) *

28 R.A.S. CONTRACTING CORP. and Liberty Mutual Fire Insurance Company, Plaintiffs, v.
WHITE KNIGHT RESTORATION, LTD., the Travelers Insurance Company, the Charter Oak
Fire Insurance Company, and Levitt-Fuirst Associates, Ltd., Defendants; Greater New Y ork Mu-
tual Insurance Company, Plaintiff, v. White Knight Restoration, Ltd., R.A.S. Construction Co.,
Charter & Oak Fire Insurance Company, and Levitt-Fuirst Associates, Ltd., Defendants., 2002
WL 34241095, *34241095 (Trial Motion, Memorandum and Affidavit) (N.Y.Sup. Jan 18, 2002)
RAS'sand Liberty's Memorandum of Law in Opposition to White Knight's Cross-M otion
for Summary Judgment (NO. 112774/99, 125718/99) * *

29 TISHMAN CONSTRUCTION CORP. OF NEW YORK and 555 West 57th Street Associates,
Plaintiffs, v. KEMPER INSURANCE COMPANIES, Lumbermens Mutual Casualty Company
and Newport Painting and Decorating, Defendants., 2001 WL 36122111, *36122111 (Trial Mo-
tion, Memorandum and Affidavit) (N.Y.Sup. Mar 01, 2001) Affidavit In Opposition to Defend-
ants' Motion for Reargument And/or Renewal (NO. 1999-603185) * *
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