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SUMMARY

Appeal, by permission of the Appellate Division of
the Supreme Court in the First Judicial Department,
from an order of that Court, entered June 23, 2005.
The Appellate Division, with two Justices dissent-
ing, (1) reversed, on the law, an order of the Su-
preme Court, New Y ork County (Jane Solomon, J.),
which had granted plaintiffs motion pursuant to
CPLR 4404 (&) for a new trial on defendant City's
statutory liability under Labor Law § 241 (6), (2)
denied plaintiffs' motion, (3) reinstated that part of
the jury verdict and (4) remanded for further pro-
ceedings. The following question was certified by
the Appellate Division: “Was the order of this
Court, which reversed the order of Supreme Court,
properly made?’

Pavlou v City of New York, 21 AD3d 74, affirmed.

HEADNOTE
Labor
Safe Place to Work

In a personal injury action arising from the collapse
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of a crane on a construction site, wherein the jury
found that the proximate cause of the injury was a
preexisting crack in the crane, which made it unsafe
to operate the crane with any load, not the negligent
operation of the crane with an excess load in viola-
tion of the Industrial Code, the Appellate Division
properly reversed Supreme Court's order granting
plaintiff a new trial on defendant City's statutory li-
ability under the Labor Law. The jury's finding that
the collapse was caused by the defective crane and
not the load size was supported by record evidence.
Based on the proof, issues of negligence and causa-
tion were not inextricably interwoven and the jury
verdict, which did not apportion any liability to de-
fendant City, was not inconsistent. Since the Appel-
late Division did not abuse its discretion, further
consideration was beyond the Court of Appeals re-
view power. In this procedural context, the Court of
Appeals could not review a prior nonfinal Appellate
Division order dismissing another Labor Law cause
of action.
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OPINION OF THE COURT

Memorandum.

The order of the Appellate Division should be af-
firmed, with costs, and the certified question
answered in the affirmative.

In this personal injury case arising from the col-
lapse of a crane on a construction site, the jury
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found that the operation of the crane with an excess
load, in violation of Industrial Code (12 NYCRR) §
23-8.2 (g) (2) (iii), amounted to negligence but that
this was not a proximate **2 cause of the injury
suffered by plaintiff. Experts testified at trial that
the crane had a preexisting crack that made it un-
safe to operate with any load. The *963 jury's find-
ing that the collapse was caused by the defect in the
crane, and not the size of the load, was therefore
supported by record evidence. Based on the proof,
issues of negligence and causation were not inex-
tricably interwoven in this case and the jury verdict,
which did not apportion any liability to the City of
New York, was not inconsistent (cf. Marine Mid-
land Bank v Russo Produce Co., 50 NY2d 31, 41
[1980]). Because the Appellate Division did not ab-
use its discretion when it reversed Supreme Court's
order granting a new trial, further consideration of
plaintiffs' arguments is beyond our review power (
see Levo v Greenwald, 66 NY 2d 962, 963 [1985]).
Finally, in this procedural context, this Court may
not review the December 2002 nonfinal Appellate
Division order (300 AD2d 120 [2002]) on this ap-
peal from the June 2005 order (see Weinberg v
Hertz Corp., 69 NY 2d 979, 981 [1987];CPLR 5713,
5501 [a] [1]).

Chief Judge Kaye and Judges Ciparick, Graffeo,
Read, Smith, Pigott and Jones concur in memor-
andum.

On review of submissions pursuant to section
500.11 of the Rules of the Court of Appeals (22
NY CRR 500.11), order affirmed, etc.

Copr. (c) 2010, Secretary of State, State of New
Y ork
NY,2007.
Pavlou v City of New Y ork

8 N.Y.3d 961
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