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C

Supreme Court, Appellate Division, Second De-
partment, New Y ork.
In the Matter of Joseph GIL, appellant,
V.
NEW YORK STATE DIVISION OF HUMAN
RIGHTS, et al., respondents.
April 4, 2005.

Background: Petitioner brought proceeding for re-
view of determination in which New Y ork State Di-
vision of Human Rights (NY SDHR) dismissed peti-
tioner's complaint upon finding that there was no
probable cause to believe that company had en-
gaged in unlawful discriminatory practice. The Su-
preme Court, Westchester County, Donovan, J.,
dismissed petition as time-barred. Petitioner ap-
pealed.

Holding: The Supreme Court, Appellate Division,
held that proceeding was time-barred.

Affirmed.
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vision of Human Rights (NY SDHR) must be com-
menced begins to run upon service of the order dis-
missing complaint, and not, as in an Article 78 pro-
ceeding, when the determination to be reviewed be-
comes final and binding upon petitioner. McKin-
ney's Executive Law § 298; McKinney's CPLR 217,
subd. 1, 7801 et seq.

[2] Civil Rights 78 €=>1712

78 Civil Rights
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78k1705 State or Local Administrative
Agencies and Proceedings
78k1712 k. Judicial Review and Enforce-
ment of Administrative Decisions. Most Cited
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78V State and Local Remedies
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78k1732 k. Employment Practices. Most
Cited Cases
Proceeding for review of determination in which
New York State Division of Human Rights
(NYSDHR) dismissed petitioner's complaint upon
finding that there was no probable cause to believe
that company had engaged in unlawful discriminat-
ory practice, which was brought more than 60 days
after date on which NY SDHR served its order dis-
missing complaint, was time-barred; accrual rule
applied in Article 78 proceedings did not apply.
McKinney's Executive Law 8§ 298; McKinney's
CPLR 7801 et seq.
**565 Gucciardo & Raum, P.C., New York, N.Y. (
Brian W. Raum of counsel), for appellant.

**566 Gina M. Lopez Summa, Bronx, N.Y. (
Thelma Joy B. Rodriguez of counsel), for respond-
ent New Y ork State Division of Human Rights.

Quirk and Bakalor, P.C., New York, N.Y. (Timothy
J. Keane of counsel), for respondent SS & C Tech-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0253999501&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78V
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1705
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1712
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1712
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1712
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78V
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1730
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1731
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1731
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000078&DocName=NYEXS298&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000078&DocName=NYEXS298&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000059&DocName=NYCPS217&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000059&DocName=NYCPS7801&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78V
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1705
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1712
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1712
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1712
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78V
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1730
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1732
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1732
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000078&DocName=NYEXS298&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000059&DocName=NYCPS7801&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000059&DocName=NYCPS7801&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0284093901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0284093901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0128763601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0128763601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0338025401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0338025401&FindType=h

17 A.D.3d 365, 792 N.Y.S.2d 565, 2005 N.Y . Slip Op. 02663

(Citeas: 17 A.D.3d 365, 792 N.Y.S.2d 565)

nologies, Inc.

GLORIA GOLDSTEIN, JP., DANIEL F. LU-
CIANO, STEPHEN G. CRANE, and ROBERT A.
SPOLZINO, JJ.

*365 In a proceeding pursuant to Executive Law §
298 to review a *366 determination of the New
York State Division of Human Rights, dated April
16, 2003, which dismissed the petitioner's com-
plaint upon a finding that there was no probable
cause to believe that the respondent SS & C Tech-
nologies, Inc., engaged in an unlawful discriminat-
ory practice, the petitioner appeals from ajudgment
of the Supreme Court, Westchester County
(Donovan, J.), dated October 27, 2003, which dis-
missed the petition as time-barred.

ORDERED that the judgment is affirmed, with
Costs.

[1][2] The 60-day period within which a proceeding
pursuant to Executive Law § 298 for judicial re-
view of a determination of the New York State Di-
vision of Human Rights (hereinafter the NY SDHR)
must be commenced begins to run upon service of
the order dismissing the complaint (see Executive
Law 8§ 298; Matter of Smmons v. New York Sate
Div. of Human Rights, 188 A.D.2d 475, 475, 592
N.Y.S.2d 597), not, as in a proceeding pursuant to
CPLR article 78, when “the determination to be re-
viewed becomes final and binding upon the peti-
tioner” (CPLR 217[1] ). Thus, contrary to the peti-
tioner's contention, the time within which this pro-
ceeding should have been commenced should not
have been determined in accordance with the accru-
a rule enunciated in New York State Assn. of
Counties v. Axelrod, 78 N.Y.2d 158, 165, 573
N.Y.S.2d 25, 577 N.E.2d 16, regarding proceedings
pursuant to CPLR article 78. Rather, since this pro-
ceeding was brought pursuant to Executive Law 8§
298, and was commenced on June 20, 2003, more
than 60 days after April 17, 2003, the date on which
NYSDHR served its order dismissing the com-
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plaint, the Supreme Court properly dismissed the
petition as time-barred.

N.Y.A.D. 2 Dept.,2005.

Gil v. New York State Div. of Human Rights

17 A.D.3d 365, 792 N.Y.S.2d 565, 2005 N.Y. Slip
Op. 02663
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